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2020 Final Rule
• Nov. 2018 Publication à May 2020 Final à August 2020 Effective
• 124,000+ Comments

DRAFT REGS 2022 BACKGROUND

Released unofficially 
June 23, 2022 – Happy 
Anniversary!

Published in the 
Federal Register July 
12th.

July 12 FR publication would 
take us to Sept. 12 for the initial, 
mandatory comment period.

Sept 12 – over 240,000 
comments submitted!

2022



2020 Title IX Final Rule (effective 
now)

• Narrow geographic scope

• Narrow set of violations

• Narrow concentration (sexual 

harassment/violence)

• Narrow required reporting and 
formal process

• More significant process

BACKGROUND



2022 Proposed 
Title IX Rule

• Significant changes

• Some significant things not changed

• If application off school grounds 
comes back, it will come back wider

BACKGROUND



(PROPOSED) EXPANDED SCOPE
Sex-Based Harassment (Proposed § 106.2) includes Discrimination on the Basis of Sex 

(Proposed § 106.10)

SEX-BASED HARASSMENT

• Quid pro quo
• Hostile environment: “Severe or 

pervasive”
• Specific Offenses, including sexual 

assault, dating violence, domestic 
violence, and stalking

DISCRIMINATION ON THE BASIS OF 
SEX

• Discrimination on the basis of sex 
stereotypes, sex characteristics, 
pregnancy or related conditions, 
sexual orientation, and gender 
identity.



(Proposed) Expanded Responsibility

EXPANDED STANDARD OF 
RESPONSIBILITY

“act promptly and 
effectively" versus deliberate 

indifference standard

Retaliation And Peer 
Retaliation

Pregnancy and related 
conditions



• “sex stereotypes, sex 
characteristics… sexual 
orientation, and gender 
identity.”

• separate rule making for 
athletic eligibility standards 

LGBTQI+



A new paragraph to 
address intersection of 
Federal disability laws, 
including Individuals 
with Disabilities 
Education Act (IDEA) 
and Section 504 of the 
Rehabilitation Act of 1973 
(Section 504).

DISABILITY INTERSECTION



• Have responsibility for administrative leadership, teaching, 
or advising

• Have authority to institute corrective measures
• All other employees who are not confidential employees*

• “[R]equire a recipient to take a prompt and effective action to 
end any prohibited sex discrimination that has occurred in its 
education program or activity, to prevent its recurrence, and 
remedy its effects.” (Proposed § 106.44(a)) 

• Supportive measures

RESPONDING AND NOTIFICATION

”actual 
knowledge”

Employees required 
to notify the TIXC 
(proposed § 106.44)
are those who are 
not confidential, and:



IF NO, TWO OPTIONS:
1. Report to TIX, or
2. Provide the TIXC’s contact 
information and information about how 
to report sex discrimination to any 
person who provides the ‘ee with the 
information about conduct that may 
constitute sex discrimination under TIX.

IF YES, TWO OPTIONS:
• Report to TIX, or
• Provide TIXC contact 

information and information 
about how to report sex 
discrimination to any person 
who provides the employee 
with the information

IF NO, does the employee have 
responsibility for administrative 
leadership, teaching, or advising?

YES, no reporting is required. IS THE EMPLOYEE CONFIDENTIAL?

IF NO, does the employee have the 
authority to institute corrective 
measures?

IF YES, 
report to 
TIXC.

IF YES, is the information about a student 
being subjected to conduct that may 
constitute sex discrimination under TIX?

IF NO, is the 
information about 
an employee being 
subjected to 
conduct that may 
constitute sex 
discrimination 
under TIX?

IF YES, report to TIXC.

DOES AN EMPLOYEE HAVE TO TAKE ANY ACTION
because of what they learned about conduct that may constitute sex discrimination under TIX 
to the TIXC?



GEOGRAPHY AND JURISDICTION

• Expanded scope 
(Proposed § 106.11) 

• “in the United States” 
(Current § 106.44(a))

“It also requires a recipient to respond to a hostile 
environment based on sex within its education 
program or activity in the United States, even if sex-
based conduct contributing to the hostile 
environment occurred outside the recipient’s 
education program or activity or outside the United 
States.” (Proposed § 106.11)



GEOGRAPHY AND JURISDICTION

• Expanded scope (Proposed § 106.11) 
• “in the United States” (Current §

106.44(a))

“It also requires a recipient to 
respond to a hostile environment 
based on sex within its education 
program or activity in the United 
States, even if sex-based conduct 
contributing to the hostile 
environment occurred outside the 
recipient’s education program or 
activity or outside the United States.” 
(Proposed § 106.11)



GEOGRAPHY AND JURISDICTION

LONG TERM CONCEPT
Which matters more:
• Where the incident happened?
• Where (and whether) the person is excluded/limited from their 

education program or activity?



DEFINITIONS
Student

Complainant (includes 3rd Party Complainants)

Retaliation and Peer Retaliation

Pregnancy or related conditions

Pregnancy or related conditions



SUPPORTIVE MEASURES

Campus 
Escort
Services

Counseling

Increased 
security and 
monitoring of 
certain areas of 
the campus

Voluntary or involuntary 
changes in class, work, 
housing, or extracurricular 
or any other activity, 
regardless of whether 
there is or is not a 
comparable alternative 

Leaves Of 
Absence 

Training and 
education 
programs related 
to sex-based 
harassment

Extensions of 
deadlines and other 
course-related 
adjustments; 

Restrictions on 
contact 
between the 
parties 

• Definition expanded from the 2020 
Final Rule

• “Upon being notified of conduct 
that may constitute sex 
discrimination under Title IX, a Title 
IX Coordinator must offer 
supportive measures, as 
appropriate, to the complainant or 
respondent to the extent necessary 
to restore or preserve that party’s 
access to the recipient’s education 
program or activity” (Proposed §
106.44(g))

• Supportive measures may include 
but are not limited to:



When may informal 
resolution begin? Other changes?

INFORMAL RESOLUTION



Standard of evidence; The 
preponderance of the evidence standard 
of proof, unless*(Proposed § 106.45(h)(1))

4

Credibility analysis; “Process for 
evaluating allegations and assessing 
credibility” (Proposed § 106.45(f)(1))

3

Cross-examination?2

Investigations, Hearings, 
and the Single-Investigator 
Model

1

FORMAL RESOLUTION PROCEDURES



An adequate, reliable, and impartial investigation: Section 106.45 (f)

1) Ensure that the burden is on the recipient—not on the parties—to conduct an investigation that 
gathers sufficient evidence to determine whether sex discrimination occurred;

(2) Provide an equal opportunity for the parties to present relevant fact witnesses and other 
inculpatory and exculpatory evidence; 

(3) Review all evidence gathered through the investigation and determine what evidence is 
relevant and what evidence is impermissible regardless of relevance

(4) Provide each party with a description of the evidence that is relevant to the allegations of sex 
discrimination and not otherwise impermissible, as well as a reasonable opportunity to respond.

*Availability of credibility analysis where credibility is in dispute and relevant

INVESTIGATION: SEX DISCRIMINATION



Section 106.46 (e): Parties and advisors are entitled to receive access to relevant evidence or to an 
investigative report that accurately summarizes this evidence

(1) Notice of allegations, dismissal, delays, meetings, interviews, and hearings

(2) Access to advisor (including potted plant rule)
If there is a live hearing, questioning "must never be conducted by a party personally"

(3) Access to support person, if allowed

(4) Discretion to allow expert witnesses

(5) Reasonable extensions for "good cause"

(6) Must provide each party and the party’s advisor, if any, with equitable access to the evidence 
that is relevant to the allegations of sex-based harassment and not otherwise impermissible

INVESTIGATION: 
SEX-BASED HARASSMENT

PROCEDURES



Investigator as decision-maker?: Mandated credibility analysis

Institution must have some opportunity for the decision maker to ask credibility questions of the parties 
where credibility is disputed and the questions are relevant to one or more of the allegations of sex-
based harassment. This could mean under Section 106.46 (f) (1) (i):

• Allowing the decisionmaker to ask the parties and witnesses, during individual meetings with the parties or at a 
live hearing, relevant and not otherwise impermissible questions and follow-up questions, including questions 
challenging credibility, before determining whether sex-based harassment occurred, and

• Allowing each party to propose to the decisionmaker or investigator relevant and not otherwise impermissible 
questions and follow-up questions, including questions challenging credibility, that the party wants asked of any 
party or witness and have those questions asked during individual meetings with the parties or at a live hearing.

DETERMINATIONS OF RESPONSIBILITY: 
SEX-BASED HARASSMENT

PROCEDURES



TRAINING

Employees: Scope and obligations; responsible employee duties; 
pregnant/parenting

Investigators, decisionmakers, and other persons who are responsible for 
implementing the recipient’s grievance procedures or have the authority to 
modify or terminate supportive measures

Facilitators of informal resolutions

TIXC and designees

Specific Obligations To Train



• - Whether it would be appropriate to mandate one standard of proof
• - Experience with single investigator model
• - Whether and how grievance procedures should be different for different 

subgroups and grade levels (student/employee; elementary/high 
school/postsescondary)
• - Intersection between NPRM and FERPA

ED HAS SIGNALED THEY ARE CONSIDERING:



YOUR DEFINITIONS DEFINE YOUR 
COMMUNITY

02



CHOICES

• Responsible 
Employee

• Confidential

• Sex Discrimination

• Retaliation



Current understanding of the term:

An employee who, upon learning of sexual 
misconduct involving a student, has the 
responsibility of notifying the Title IX 
Coordinator

And how did we get here. A brief history...

WHAT IS A RESPONSIBLE EMPLOYEE



Schools need to ensure that employees are 
trained so that those with authority to 
address harassment know how to respond 
appropriately, and other responsible 
employees know that they are obligated to 
report harassment to appropriate school 
officials.

Training for employees should include 
practical information about how to identify 
harassment and, as applicable, the person 
to whom it should be reported.

WHAT WAS REQUIRED IN

2001



Whether an employee is a responsible employee or whether it would be reasonable 
for a student to believe the employee is, even if the employee is not, will vary 
depending on factors such as the age and education level of the student, the type 
of position held by the employee, and school practices and procedures, both formal 
and informal. 33–34, n.74.

In its 2014 document, Questions and Answers on Title IX and Sexual Violence
(“Q and A”), OCR made clear that its interpretation of “responsible employee” is far 
broader than that set forth by the Supreme Court in Davis or Gebser,
and uses a definition similar to that from 2001. (Q and A, p.15).

2014

Q&A CONFIRMS DEFINITION



Gebser and Davis mandated that Title IX (money) damages are recoverable only 
where an official, who, at a minimum, has authority to address alleged discrimination 
and to institute corrective measures on the school’s behalf, has actual knowledge of 
the discrimination in its programs or activities and fails adequately to respond.

The mere ability or obligation to report sexual harassment or to inform a student 
about how to report sexual harassment, or having been trained to do so, does not 
qualify an individual as a Responsible Employee

2020

BACK TO 
GEBSER & DAVIS



John is a talented artist who chose vo-tech over advanced 
academic high school courses (much to the upset of his parents). 
He excelled in an open classroom using all types of tools and was 
especially fond of welding, creating metal sculptures that won him 
a national achievement award.

Now at CCS, he has become withdrawn and only attends lab 
courses where he seems to lose himself in a single task. In 
academic courses, he is unable to focus on classroom interactions 
and often turns in assignments late, incomplete, or even outside 
the scope of the assignment parameters. is GPA has dropped 
significantly as a result and John is at risk for academic probation.

Discussion…

CASE



You don’t need to have factual information 
that definitively indicates that sex 
discrimination occurred in order for the 
employee’s notification requirements under 
proposed § 106.44(c) to apply. Rather, it 
would be enough for the employee to have 
information about conduct that could 
reasonably be understood to constitute sex 
discrimination under title IX

WHAT INFO DO 
YOU NEED TO 
PROMPT THIS 
OBLIGATION



One who has 
responsibility for 
administrative 
leadership, 
teaching, or 
advising in the 
recipient’s 
education 
program or 
activities

03

OR

One who has 
authority to 
institute 
corrective 
measures on 
behalf of the 
institution

02

&
NOT a 
Confidential 
Employee 

01

WHO IS A RESPONSIBLE EMPLOYEE? 



NOT a 
Confidential 
Employee 

01

WHO IS A RESPONSIBLE EMPLOYEE? 

• fact-specific
• rests on the recipient’s 

own policies
• depends on the roles 

and duties held by 
officials in the 
recipient’s own 
operations

This is same as an 
appropriate person under 
Gebser

Merely being able 
to eliminate a 
hardship does not 
turn someone into 
an appropriate 
person



02

• fact-specific
• rests on the recipient’s 

own policies
• depends on the roles 

and duties held by 
officials in the 
recipient’s own 
operations

This is same as an 
appropriate person under 
Gebser

ONE WHO HAS THE AUTHORITY… 

One who has 
authority to 
institute 
corrective 
measures on 
behalf of the 
institution



One who has 
responsibility for 
administrative 
leadership, 
teaching, or 
advising in the 
recipient’s 
education 
program or 
activities

03

ONE WHO HAS REPONSIBILITY…

Although employees with responsibility for 
administrative leadership, teaching, and advising 
in the recipient’s education program or activity 
may not actually have the authority to institute 
corrective measures on behalf of the recipient, 
these employees are responsible for providing aid, 
benefits, or services to students.

In light of this responsibility, it is likely that a student 
would view these employees as persons who 
would have the authority to redress sex 
discrimination or to whom they could provide 
information regarding sex discrimination with the 
expectation that doing so would obligate the 
recipient to act.



When a person is both a student 
and an employee, the Department 
expects that the person would be 
required to notify the Title IX 
Coordinator only of information 
that may constitute sex 
discrimination under Title IX that 
was shared with the person while 
they were fulfilling their 
employment responsibilities (e.g., 
receiving information about sex 
discrimination from a student during 
class or office hours).  

WHAT ABOUT STUDENT EMPLOYEES?



What is the 
difference?

What does it mean 
to hold the 
privilege?

Examples: 
counselors, clergy, 
social workers?

Who is NOT 
covered: self-
appointed, those 
not working in that 
capacity, not hired 
into that capacity

CONFIDENTIAL VS. PRIVILEGED



Human-studies research approved by the campus’s 
Institutional Review Board (IRB) and designed to gather 
information about sex discrimination, but only while 
conducting the study

03

Employees who are not privileged but designated as a 
confidential resource for the purpose of providing services, 
and only while providing those services02

Privileged under Federal or State law associated with 
their role or duties for the institution.  01

3 CATAGORIES
CONFIDENTIAL RESOURCES



Responsible employees, 
mandated reporters, 

Clery
CSA’s . . . 

HELP !

AND WATCH FOR 
CONFUSION ALERT



Post-training 
reminders and 
assists

Handouts, 
flyers, small 
cards, scripts

Who needs 
training? Who 
needs which 
type(s) of 
training

Scope:
Does this cover only 
sexual assault, sexual 
discrimination, or also all 
Title IX? All harassment 
/ discrimination?
Student and 
employee?

Responsible 
for 
forwarding 
what?

Community-wide 
communications 
and clarity

Policy, with 
explanation of 
what is 
expected and 
consequences

YOU WILL 
HAVE TO 
CONSIDER



Definitions of Sexual 
Harassment and the 
Implications for Your 
Campus



EXAMPLE

Sexual harassment is defined as unwelcome acts of 
a sexual nature including sexual advances, requests 
for sexual favors and/or other verbal or physical 
conduct, including written communications, of an 
intimidating, hostile or offensive nature, or action 
taken in retaliation for the reporting of such behavior 



SEXUAL MISCONDUCT EXAMPLE

What words do you want?

What words do you need?

Remember – each terms 
controls the scope and 
outcome of each investigation

• Unwanted
• Unwelcome
• Severe
• Pervasive
• Objectively offensive
• Sexual
• On the basis of
• But for



RETALIATION

Making clear the 
difference between 
your aspirations 
and your policy -

• Retaliation is not . . .
• Bringing respondent up 

on new charges
• Adverse
• Materially adverse
• Unwanted
• Discouraging
• Unkind
• But for
• Connected to



INVESTIGATIONS NOW AND 
INVESTIGATIONS TO COME
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INVESTIGATIONS 
NOW
Current Rule



• Formal complaints of 
sexual harassment, only
• Procedures apply 

irrespective of institutional 
identity of the parties

APPLICATION OF CURRENT PROCEDURES



• Institutions of Higher Education required to conduct fair and impartial 
investigations when a formal complaint of sexual harassment is filed.

• Investigations initiated by filing of formal complaint and issuance of Notice 
of Allegations.

INITIATION OF THE INVESTIGATION



• "A document filed by a complainant or signed by the Title IX Coordinator 
alleging sexual harassment against a respondent and requesting that the 
recipient investigate the allegation of sexual harassment."

• A “document filed by a complainant” is a document or electronic 
submission (such as by electronic mail or through an online portal 
provided for this purpose by the recipient) that contains the 
complainant’s physical or digital signature, or otherwise indicates that the 
complainant is the person filing the formal complaint.

CURRENT DEFINITION OF FORMAL COMPLAINT



CURRENT NOTICE REQUIREMENTS
Notice of the allegations, including sufficient details 
known at the time and with sufficient time to 
prepare a response before any initial interview. 
Sufficient details include:

the identities of the parties involved in the 
incident, if known, 

the conduct allegedly constituting sexual 
harassment under § 106.30, 

and the date and location of the alleged 
incident, if known. 

The written notice must include a statement that the respondent is presumed not 
responsible for the alleged conduct and that a determination regarding responsibility 
is made at the conclusion of the grievance process. 

The written notice must inform the parties that they may have an advisor of their choice, 
who may be, but is not required to be, an attorney, under paragraph (b)(5)(iv) of this 
section, and may inspect and review evidence under paragraph (b)(5)(vi) of this 
section.

The written notice must inform the parties of any provision in the recipient’s code of conduct that prohibits 
knowingly making false statements or knowingly submitting false information during the grievance process



• Investigator permitted to also be the Title IX Coordinator, but 
prohibited from being the decision maker

• Burden on the investigator (as agent of institution) to collect 
relevant evidence

THE INVESTIGATOR



• Three categories of Evidence
•Directly Related to the Allegations in the 
Formal Complaint
•Relevant
•Per Se "Irrelevant"

EVIDENCE



•NOT DEFINED!

•Determination of relevancy made initially, by 
investigator. Final determination made by decision 
maker after a hearing

DIRECTLY RELATED AND RELEVANT EVIDENCE



EVIDENCE THAT IS NOT “RELEVANT”

• unless such questions and evidence about the complainant’s prior sexual behavior are offered to prove that 
someone other than the respondent committed the conduct alleged by the complainant, or

• if the questions and evidence concern specific incidents of the complainant’s prior sexual behavior with respect 
to the respondent and are offered to prove consent.”

“Questions and evidence about the complainant’s sexual predisposition or prior 
sexual behavior are not relevant,

Evidence protected by a legally recognized and un-waived privilege

Medical, psychological, and other mental health records 



ADVISOR OF CHOICE

The advisor can be anyone, including an 
attorney or a witness.

Institutions cannot place restrictions on 
who can serve.

Institutions can create rules and 
guidelines for participation in the 
investigation

No specific training required.



Notice TO BOTH 
PARTIES

Equal opportunity to 
present evidence

Written notification of 
meetings, etc., and 

sufficient time to 
prepare

Opportunity to review all directly related 
evidence, and 10 days to submit a written 

response to the evidence prior to completion 
of the report

Report summarizing 
relevant evidence 

and 10 day review of 
report prior to hearing

REQUIRED PROCEDURES



INVESTIGATIONS 
TO COME
Anticipated Rule



• The proposed regulations establish clear requirements for 
schools to conduct a reliable and impartial investigation of all 
sex discrimination complaints.

• Investigation Initiated by filing a complaint and issuance of 
Notice of Allegations.

INITIATION OF THE INVESTIGATION



• Broader
• Department recognizes that a person may seek to make a 

complaint in a variety of ways
• Will allow oral or written requests to the institution to initiate an 

investigation
• Signatures no longer required

DEFINITION OF COMPLAINT



• Sufficient information available to allow the parties to respond 
to the allegations. This includes the
• identities of the parties involved in the incident,
• the conduct alleged to constitute sex discrimination under 

Title IX,
• and the date and location of the alleged incident, to the 

extent that information is know.
• A statement that retaliation is prohibited.

NOTICE REQUIREMENTS: ALL COMPLAINTS



All of the requirements we just discussed and:
• Allegations potentially constituting sex-based harassment, 

including the information required under § 106.45(c)(1)(ii), with 
sufficient time for the parties to prepare a response before any 
initial interview.

• The respondent is presumed not responsible for the alleged 
conduct until a determination of whether sex-based 
harassment occurred is made at the conclusion of a compliant 
grievance procedures

ADDITIONAL NOTICE REQUIREMENTS FOR 
MATTERS INVOLVING STUDENTS



• They may have an advisor of their choice who may be, but is 
not required to be, an attorney;

• They are entitled to receive access to relevant evidence or to 
an investigative report that accurately summarizes this 
evidence; and

• If applicable, any provision in the institution’s code of conduct 
that prohibits knowingly making false statements or knowingly 
submitting false information during the grievance procedure.

ADDITIONAL NOTICE REQUIREMENTS FOR 
MATTERS INVOLVING STUDENTS



Fact Specific inquiry
1. Must, at a minimum, consider whether the party’s primary 

relationship with the institution is to receive an education, 
and

2. Whether the alleged sex-based harassment occurred while 
the party was performing employment-related work.

STUDENT OR EMPLOYEE?



• Can be the Title IX Coordinator and Decision Maker
• Burden on the investigator (as agent of the institution) to collect 

evidence

ROLE OF THE INVESTIGATOR



Institutions are required to establish:
• Reasonably prompt timeframes for the major stages 

of the grievance procedures, and
• A process that allows for the reasonable extension of 

timeframes on a case-by-case basis for good cause 
with notice to the parties that includes the reason for 
the delay.

REQUIRED TIMEFRAMES



Two Categories:
1. Relevant Evidence
2. Impermissible Evidence

EVIDENCE



Relevant means related to the allegations of sex discrimination under 
investigation as part of the grievance procedures. 
Questions are relevant when they seek evidence that may aid in showing 
whether the alleged sex discrimination occurred, and evidence is 
relevant when it may aid a decisionmaker in determining whether the 
alleged sex discrimination occurred

The Decision Maker will determine what evidence is relevant and what 
evidence is impermissible.

RELEVANCY



The Institution has discretion to determine whether the parties 
may present expert witnesses. The determination must 
apply equally to the parties.

EXPERT WITNESS EVIDENCE



The following types of evidence must be excluded and questions seeking to elicit 
this evidence are impermissible (i.e., must not be accessed, considered, 
disclosed, or otherwise used), regardless of whether they are relevant:

• Evidence protected by a legally recognized and unwaived privilege
• A party's medical, psychological records, unless the party consents
• Evidence that relates to the complainant’s sexual interests or prior sexual conduct, 

unless evidence about the complainant’s prior sexual conduct is:
• Offered to prove that someone other than the respondent committed the alleged 

conduct or is offered to prove consent with
• Evidence concerning specific incidents of the complainant’s prior sexual conduct with the

respondent. The fact of prior consensual sexual conduct between the complainant and 
respondent does not demonstrate or imply the complainant’s consent to the alleged sex-
base harassment or preclude determination that sex-based harassment occurred.

EXCLUDED/IMPERMISSIBLE EVIDENCE



• Parties must have an equal opportunity to present relevant fact 
witnesses and other inculpatory and exculpatory evidence;
• Review all evidence gathered through the investigation and determine 

what evidence is relevant and what evidence is impermissible regardless 
of relevance, consistent
• The institution must provide a description of the relevant and not 

otherwise impermissible evidence, as well as a reasonable opportunity to 
respond.
• Provide a process that enables the decisionmaker to adequately assess 

the credibility of the parties and witnesses to the extent credibility is both 
in dispute and relevant to evaluating one or more allegations of sex 
discrimination.

INVESTIGATION PROCEDURES



ADDITIONAL PROCEDURES IN MATTERS 
INVOLVING A STUDENT



Must provide, to a party whose participation is invited or 
expected, written notice of the date, time, location, 
participants, and purpose of all meetings, investigative 
interviews, or hearings with sufficient time for the party to 
prepare to participate.

WRITTEN NOTICE AND SUFFICIENT TIME 
TO PREPARE



• Must provide the parties with the same opportunities to be accompanied 
to any meeting or proceeding by the advisor of their choice, who may 
be, but is not required to be, an attorney
• May not limit the choice or presence of the advisor for the complainant 

or respondent in any meeting or grievance proceeding;
• Institution may establish restrictions regarding the extent to which the 

advisor may participate in the grievance procedures, as long as the 
restrictions apply equally to the parties

RIGHT TO ADVISOR OF CHOICE



Must provide the parties with the same opportunities, if any, to 
have persons other than the advisor of the parties’ choice 
present during any meeting or proceeding

SUPPORT PERSONS



• Establish reasonably prompt timeframes for the major stages 
of the grievance procedures, including a process that allows 
for the reasonable extension of timeframes on a case-by-case 
basis for good cause with notice to the parties that includes 
the reason for the delay.

• Must allow for the reasonable extension of timeframes on a 
case-by-case basis for good cause with written notice to the 
parties that includes the reason for the delay.

TIMEFRAMES AND EXTENSIONS



The institution must provide either:
• equitable access to the relevant and not otherwise 

impermissible evidence, or
• to the same written investigative report that accurately 

summarizes this evidence.

If the institution provides an investigative report, it must further 
provide the parties with equitable access to the relevant and 
not otherwise impermissible evidence upon the request of any 
party.

EVIDENCE REVIEW



• Must provide the parties with a reasonable opportunity to 
review and respond to the evidence prior to the determination 
of whether sex-based harassment occurred.
• If a postsecondary institution conducts a live hearing as part of 

its grievance procedures, it must provide this opportunity to 
review the evidence in advance of the live hearing,
• Must provide the opportunity to respond prior to the evidence 

either:
• Prior to the live hearing,
• during the live hearing,
• or both prior to and during the live hearing

EVIDENCE REVIEW



Must provide each party and the party’s advisor, if any, with 
equitable access to the evidence that is relevant to the 
allegations of sex-based harassment and not otherwise 
impermissible, consistent with §§ 106.2 and 106.45(b)(7),

ADVISOR ACCESS TO EVIDENCE



Institution must take reasonable steps to prevent and address 
the parties’ and their advisors’ unauthorized disclosure of 
information and evidence obtained solely through the sex-
based harassment grievance procedures

OBLIGATION TO MINIMIZE DISCLOSURE OF 
INFORMATION



THE FUTURE OF HEARINGS
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• Requires a hearing to determine whether there is sufficient 
evidence to make a finding that sexual harassment 
occurred.
• The Title IX Coordinator and the Investigator may not serve 

as the decision maker.

CURRENT RULE



CURRENT PROCEDURAL REQUIREMENTS 
Must be live, but can be conducted remotely

No Compelling participation

Standard of proof used may be preponderance of the 
evidence or clear and convincing; standard must be the 

same for student and employee matters

Cross examination must be permitted and must be conducted 
by advisor of choice or provided by the institution

Decision maker determines relevancy of questions and 
evidence offered

Written decision must be issued that includes finding and 
sanction



ANTICIPATED 
CHANGES



• Institutions must allow for a process that enables the decisionmaker to 
assess the credibility of the parties and witnesses when credibility is in 
dispute and relevant. Institutions may choose either to:
• Have a meeting
• Conduct a live hearing

PROCESS FOR ASSESSING CREDIBILITY



Use preponderance of the 
evidence standard, unless the 
clear and convincing 
standard is used in all 
other comparable 
proceedings, including other 
discrimination complaints

UNDER EITHER OPTION, THE DECISION 
MAKER MUST…



• The decisionmaker must
• determine whether a proposed question is relevant and not otherwise 

impermissible, prior to the question being posed,
• must explain any decision to exclude a question as not relevant.
• If a decisionmaker determines that a party’s question is relevant and not 

otherwise impermissible, then it must be asked except that a 
postsecondary institution must not permit questions that are unclear or 
harassing of the party being questioned.

• A postsecondary institution may also impose other reasonable rules 
regarding decorum, provided they apply equally to the parties

RELEVANCY OF QUESTIONS



If a party does not respond to questions related to their credibility, the 
decisionmaker must not rely on any statement of that party that supports 
that party’s position. The decisionmaker must not draw an inference about 
whether sex-based harassment occurred based solely on a party’s or 
witness’s refusal to respond questions related to their credibility

REFUSAL TO RESPOND TO QUESTIONS 
RELATED TO CREDIBILITY



• The written determination must include:
• (i) A description of the alleged sex-based harassment;
• (ii) Information about the policies and procedures that the postsecondary institution used 

to evaluate the allegations;
• (iii) The decisionmaker’s evaluation of the relevant evidence and determination of 

whether sex-based harassment occurred;
• (iv) When the decisionmaker finds that sex-based harassment occurred, any disciplinary 

sanctions the postsecondary institution will impose on the respondent, and whether 
remedies other than the imposition of disciplinary sanctions will be provided by the 
postsecondary institution to the complainant and, to the extent appropriate, other 
students identified by the postsecondary institution to be experiencing the effects of the 
sex-based harassment; and

• (v) The postsecondary institution’s procedures for the complainant and respondent to 
appeal.

ISSUE A WRITTEN DETERMINATION



• Allow the decisionmaker to ask the parties and witnesses, during 
individual meetings with the parties, relevant and not otherwise 
impermissible questions and follow-up questions, including questions 
challenging credibility,

• Allow each party to propose to the decisionmaker or investigator 
relevant and not otherwise impermissible questions under §§ 106.2 and 
106.45(b)(7) and follow-up questions, including questions challenging 
credibility, that the party wants asked of any party or witness and have 
those questions asked during individual meetings with the parties

OPTION 1: “MEETING”



• Allow the decisionmaker to ask the parties and witnesses, relevant and 
not otherwise impermissible questions and follow-up questions, including 
questions challenging credibility

• Allow each party ask relevant and not otherwise impermissible questions 
and follow-up questions, including questions challenging credibility, 
either by submitting questions to the decision maker or through the 
advisor of choice;
• If an institution permits advisor-conducted questioning and a party 

does not have an advisor who can ask questions on their behalf, 
institution must provide the party with an advisor of the institution’s 
choice, without charge to the party, for the purpose of advisor-
conducting questioning. The advisor may be, but is not required to 
be, an attorney.

OPTION 2: LIVE HEARING



• If an institution chooses to conduct a live hearing, it may conduct the live 
hearing with the parties physically present in the same geographic 
location, but at the institution’s discretion or upon the request of either 
party, it will conduct the live hearing with the parties physically present in 
separate locations with technology enabling the decisionmaker and 
parties to simultaneously see and hear the party or the witness while that 
person is speaking or communicating in another format.
• A postsecondary institution must create an audio or audiovisual 

recording, or transcript, of any live hearing and make it available to the 
parties for inspection and review.

FORMAT OF THE HEARING



STATE/FEDERAL 
CIRCUIT 
REQUIREMENTS



Most Circuit Courts have concluded “some” form of 
questioning among the parties is a due 
process minimum, such as by questions posed to 
parties and witnesses through a hearing panel.

THE GENERAL "RULE" FOR PUBLIC INSTITUTIONS



“Fair process” at private university would require 
“the modest procedural protections of a live, 
meaningful, and adversarial hearing and the 
chance to test witnesses’ credibility through some 
method of cross-examination”

3RD CIRCUIT



Due process at public institutions would require some 
form of live cross-examination in “credibility” cases

6TH CIRCUIT



Some form of cross examination 
required “directly or indirectly, at a 
hearing in which the witnesses 
appear in person or by other 
means” in campus sexual 
misconduct investigations 
involving “credibility.”

CALIFORNIA



• Single investigator model
• 2020 Hearing
• Hearing that requires questioning through the decision 

maker(s)
• Review Panel with both parties
• Review Panel with each party

SO MANY OPTIONS!



• Geographical Location
• Community Expectations
• Impact of Hearings on 

Participation
• Resources
• Others?

CONSIDERATIONS



• Not permitted in California or the 3rd circuit for any 
institution of higher education or in 6th Circuit for public 
institutions.
• Other considerations?

SINGLE INVESTIGATOR MODEL



• Single Decision Maker or Panel?
• Institutions will still need to provide 

advisors for the purposes of cross 
examination for parties without an 
advisor.

• Be clear about rules regarding 
submission of evidence not presented 
at during the investigation at the 
hearing.

2020/DEVOS HEARING



• Single Decision Maker or Panel?
• Be clear about rules regarding submission of evidence not presented 

during the investigation at the hearing.
• Set procedures for submission of questions

HEARING WITH QUESTIONS THROUGH 
DECISION MAKER



• Single Decision Maker or Panel?
• Be clear about rules regarding submission of evidence not presented at 

during the investigation at the hearing.
• Set procedures for submission of questions

REVIEW MEETING WITH BOTH PARTIES



REVIEW MEETINGS WITH EACH PARTY

• Single Decision Maker or Panel?
• Be clear about rules regarding submission of evidence not presented at 

during the investigation at the hearing.
• Set procedures for submission of questions
• Determine procedures for follow up questions to explore more deeply.



OTHER MODELS?



RESHAPING YOUR CAMPUS 
OFFICES
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• Student matters (only)?
• Student on student but only for allegations of 

sexual assault, dv, sexual harassment, stalking 
as defined by the 2020 regulations?

• All allegations of sexual assault, dv, sexual 
harassment, stalking, as defined by the 2020 
regulations?

• All sexual harassment, sexual misconduct?
• All sex/gender-based harassment?
• All protected class harassment and 

discrimination?

IS THE TITLE IX OFFICE . . .



• What?  Nah, we don’t have one 

• Maybe we have one, not sure where that 
might be

• Surely it’s in the athletics department

• No one is going to want to deal with this 
stuff, where could we put it

• Wait, my office needs to be the office that 
demonstrates we’re on top of these issues, 
although I don’t want the blame if 
something goes wrong

• Wait, we gave all this power to one 
person?  Quick, take it away

• This is so important, it should have its own 
office and report to the top

THE HISTORY OF THE TITLE IX 
COORDINATOR/OFFICE



• Do you know where you will send any type of sex or gender-based 
case that may arise?
• Do you have a protocol for handling intersectional cases?
• Do you know which office has the jurisdiction?
• Do you know which office has the authority? 

WHAT DO YOU HAVE NOW, AND IS IT WORKING



Single purpose office
• Unique skills?
• Unique focus?
• Clarity of purpose?

HAVING A VERY NARROWLY DEFINED 
TITLE IX OFFICE



WHY NOT PUT ALL SEX/GENDER 
COMPLAINTS IN ONE OFFICE?
Look at scope of the proposed regulations:
• All gender/sex-based harm?

• Sexual misconduct?

• Sex/gender-based misconduct?

• Vawa crimes?

• Discrimination?

• Denial of opportunities?

• Athletics?

• Retaliation?



ARE WE TREATING SOME HARASSMENT 
DIFFERENTLY FROM OTHER HARASSMENT?

• Elevated leadership of the office
• Budget differences
• Skill differences
• Differences in process, rights, options, and support



THANKS FOR JOINING US!

CONNECT WITH US

info@grandriversolutions.com

/Grand-River-Solutions

/GrandRiverSolutions

/GrandRiverSolutions

Grandriversolutions.com

WE LOVE FEEDBACK
Your Opinion Is Invaluable!


